STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
MACK W LLI AMS,
Petiti oner,
Case No. 98-2539

VS.

SHANDS AT ALACHUA GENERAL
HOSPI TAL/ SANTA FE HEALTH CARE

Respondent .
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RECOMMVENDED ORDER

Upon due notice, this cause cane on for formal hearing on
Septenber 28, 1998, in Gainesville, Florida, before Ella Jane P
Davis, a duly assigned Adm nistrative Law Judge of the Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Jesse W Jones, As Qualified Representative
The Dutton Building, Suite 203
20 West University Avenue
Gainesville, Florida 32601

For Respondent: Jennifer M Mnrose, Esquire
Alley and Alley/Ford
and Harrison LLP
Post O fice Box 1427
Tanpa, Florida 33601

STATEMENT OF THE | SSUE

| s Shands at Al achua General Hospital/Santa Fe Health Care
guilty of a discrimnatory enpl oynent practice against
Petitioner?

PRELI M NARY STATEMENT




On May 29, 1998, the Florida Conm ssion on Human Rel ati ons
(FCHR) transmtted a May 29, 1998, "Notice of Transmttal," an
April 22, 1998, "Determ nation of No Cause," an Cctober 25, 1993,
"Charge of Discrimnation"” by Petitioner against "Md-Anerican
Food Services of Florida," and a May 22, 1998, "Petition for
Relief" by Petitioner against "Shands at Al achua Cener al
Hospital /Santa Fe Health Care,” to the Division of Adm nistrative
Heari ngs ( DOAH) .

On June 26, 1998, the undersigned nailed a Notice of
Hearing, scheduling the disputed fact hearing before DOAH for
Sept enber 28, 1998.

On or about August 12, 1998, Shands at Al achua Ceneral
Hospital filed a Motion to Dismss, based upon grounds that it
was a successor in interest but not a successor of liability for
Petitioner's charge. No tinely response was filed by Petitioner.

An order was entered Septenber 17, 1998, notifying the
parties that the only efficient way to determ ne the Mdtion to
Dismss was an "in person” hearing during which the parties and
t he undersi gned m ght sinmultaneously view the sane docunents and
during which testinony on the issues raised in the notion m ght
be heard and that the notion would be considered at the
commencenent of the schedul ed formal hearing on the nerits.

On Septenber 24, 1998, FCHR s CGeneral Counsel forwarded to
DOAH Petitioner's "Charge of Discrimnation" dated February 16,

1996, which she represented shoul d have acconpanied Petitioner's



May 22, 1998, "Petition for Relief" and FCHR s "Noti ce of
Transmttal" dated May 29, 1998. | have taken official

recognition of this letter and attachnent.

Prior to commencing the notion hearing, Jesse W Jones was
exam ned on the record and accepted as Petitioner's Qualified
Representative for purposes of this case only.

Therefore, all procedural aspects of the case(s) were
consi dered, various stipulations were entered into by the
parties, and oral rulings were nade. Because these procedural
aspects affect jurisdiction of this case and the nerits of one or
nore of Petitioner's sequential Charges of Discrimnation, and
because no transcript was provided, these matters will be covered
in the follow ng Findings of Fact and Concl usi ons of Law.

Petitioner presented the oral testinony of Turner Johnson,
Jr., Turner Johnson, Sr., and Naom Hall. Petitioner testified
on his own behal f and had ni neteen exhibits admtt ed.

Respondent presented the oral testinony of Constance Schott.

Respondent' s Proposed Recommended Order was filed
Cct ober 26, 1998. Petitioner's Proposed Recommended Order was
filed Novenber 4, 1998. By agreenent of the parties, both
subm ttal s have been considered in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. Petitioner is a black nuale. Hs birth date is March 1



1933. At various times, he has filed three Charges of
Discrimnation with FCHR

2. The entity nanmed in the May 22, 1998, Petition for
Relief is "Shands at Al achua CGeneral Hospital/Santa Fe Health
Care." "Shands at Al achua General Hospital" is the only entity
which tinmely received FCHR s May 29, 1998, Notice of Transmttal.
It also is the only entity which has appeared in this proceeding
as a potential Respondent or for formal hearing herein.

3. It was stipulated that in 1992, Petitioner filed a
Charge of Discrimnation with FCHR. Neither party hereto has a
copy of that charge. To the best of Petitioner's recollection,
his 1992 Charge of Discrimnation was nade agai nst "Al achua
General Hospital"™ for refusing to hire himand no charge was nmade
at that tine against "Shands at Al achua General Hospital."
Apparently, that Charge was lost within FCHR  That Charge has
never been before the undersigned, and | find as a matter of fact
and law that it cannot be considered herein.*’

4. On Cctober 25, 1993, Petitioner filed a second Charge of
Discrimnation with FCHR. This was the Charge transmtted to
DOAH on May 29, 1998, together with a May 22, 1998, Petition for
Relief, and which gave rise to the instant proceeding. By this
1993 Charge, Petitioner had alleged discrimnation against
hi msel f by M d-Anerican Food Services of Florida. The 1993
Charge also alleged that the |last act of discrimnation by Md-

American had occurred on February 28, 1991. Petitioner



stipul ated that FCHR never nmade any determ nation of "cause" or
"no cause" against M d-Anerican because his 1993 Charge was
settled and he received noney damages for Md-Anerican as a
result of the settlenent. Accordingly, it would appear that the
Cct ober 25, 1993, Charge has never been before the undersigned,
and | find as a matter of fact and law that it cannot be

consi dered herein.

5. On February 16, 1996, Petitioner filed a third Charge of
D scrimnation against "Santa Fe Health Care" on the basis of
race. That Charge alleged that the nost recent discrimnation
had occurred on August 3, 1995. The parties stipulated this
February 16, 1996, Charge was the charge which underlay the
FCHR s April 22, 1998, "Determ nation of No Cause" and the
May 22, 1998, "Petition for Relief" which FCHR had transmtted to
DOAH to initiate the instant proceedi ng on or about My 29,
1998.% Upon the foregoing stipulation and a Septenmber 24, 1998,
letter of the FCHR CGeneral Counsel, declaring that the
February 16, 1996, Charge of Discrimnation should have
acconpanied the FCHR s May 29, 1998, Notice of Transmttal
(see supra), | find that this instant proceeding is bounded by
t hese docunents.

6. The May 22, 1998, "Petition for Relief" added the words
"age 60" in an attenpt to add age discrimnation to the previous

sole allegation of racial discrimnation contained in the



February 16, 1996, Charge. It also nanmed a new Respondent,
"Shands at Al achua General Hospital/Santa Fe Health Care,"” in

pl ace of "Santa Fe Health Care,"” which had been the sol e enpl oyer
named by Petitioner in his February 16, 1996, Charge. Apparently
the "new' Respondent's name was derived fromthe April 22, 1998,
"Determ nation No Cause" entered by FCHR. FCHR mail ed the

April 22, 1998, "Determ nation No Cause" and the May 22, 1998,
"Petition for Relief" to "Shands at Al achua General

Hospital /Santa Fe Health Care, 801 Sout hwest 2nd Avenue,

Gai nesville, Florida 32602."

7. After the foregoing pleadings were clarified, Petitioner
and Shands at Al achua General Hospital opposed any remand to FCHR
for reconciliation of docunents or so that FCHR coul d provide
notice to other appropriate | egal persons of the pending case.
These parties stipulated that they were prepared to proceed to
formal hearing on the nerits of the issues as franmed by the
February 16, 1996, Charge, April 22, 1998, Determ nation of No
Cause, and May 22, 1998, Petition for Relief, even if it required
a second FCHR notice and another evidentiary hearing as to other
entities.

8. These parties stipulated that on February 16, 1996,
after sale of Alachua General Hospital to Shands, Petitioner
filed his Charge of Discrimnation against "Santa Fe Health

Care," not Shands. The first notice received by Shands regarding



Petitioner's allegations and Charge of D scrimnation was al nost
a year |later on January 23, 1997, when FCHR mailed its Notice of
Charge to Shands. So far as can be determ ned on this record, no
other Notice of Charge was sent to any entity.

9. The parties stipulated that Petitioner never applied for
enpl oynent wth Shands and that he is not alleging herein that he
applied for enploynent with Al achua General Hospital during any
period of tinme when Al achua CGeneral Hospital was owned and
operated by Shands.?®

10. The parties stipulated that Shands did not own Al achua
General Hospital prior to 1996; that Shands purchased Al achua
General Hospital in an asset sale with no stock exchanged in the
transaction or nerger of the two conpanies; that after the sale,
there was no overlap of officers or directors of the predecessor
and successor corporations; and that after the sale, there was no
overlay in |labor relations functions.

11. The parties stipulated that four to five years before
t he purchase of Al achua CGeneral Hospital by Shands, Petitioner
was enpl oyed by M d-Anerica Food Service, which entity had
obtained a contract to provide neals for congregate neal sites
and honme delivered neal clients -- "Meals On Weels."

12. The parties stipulated that in 1992, approxi mately one
year after obtaining the neal contract, the contract was put out
for bid and Al achua General Hospital was the new successf ul

bi dder.



13. The parties stipulated that from 1992 until the
present, Petitioner was aware of how to apply for enploynment with
Al achua General Hospital

14. The only cogni zabl e pl eadi ngs herein assert that in
1992, Petitioner had applied for positions at Al achua General
Hospital on several occasions but was deni ed enpl oynent based on
his race and/ or age.

15. The parties stipulated that on April 22, 1998, FCHR
determ ned that there was no reasonabl e cause to believe that
Shands had violated the Florida Gvil Rights Act of 1964, and
di sm ssed Petitioner's conplaint [sic] of discrimnation. (See
the April 22, 1998, "Determ nation No Cause.")

16. Evidence and testinony at formal hearing support a
finding that Petitioner was enployed by Md-Anerica as a
chef -manager from approximately 1986 to 1992. From 1991 to 1992,
M d- Anerica had the Meals On Wieel s contract.

17. Evidence and testinony at formal hearing support a
finding that after Md-America |lost the Meals On Weel s contract
to Al achua General Hospital in 1992, Petitioner continued to work
for Md-Anerica until the original contract expired. During this
peri od, he was approached by Al achua General Hospital personnel
who observed his Meals On Weel s procedures and asked himto
teach his procedures to their staff.

18. Evidence and testinony at formal hearing support a

finding that during this period, Petitioner was aware that



Al achua General Hospital was an entity which provided health
care, while Santa Fe Health Care was the hospital's food service
arm There is no clear evidence that Santa Fe Health Care was
ever a corporate entity in its own right.

19. Petitioner conceded that no one fromeither Al achua
CGeneral Hospital or Santa Fe Health Care prom sed Petitioner a
j ob under the new Meals On Wieel s contract or otherw se, but Beth
Britt, a contact person between M d-Anerica and Al achua General
Hospital /Santa Fe Health Care, insinuated that Petitioner would
get a job when the contract changed over and food preparati on was
done out of a different buil ding.

20. In anticipation of getting a job with the new contract
provi der, Petitioner had remained on the job for nine nonths,
hol ding his staff together. Three black co-workers (two nmal e and
one female) testified that they had been made no prom ses of
future enpl oynent by Shands, Al achua General Hospital, or Santa

Fe Health Care. Naom Hall (fermale) testified that she had heard

Petitioner say that he had been prom sed enploynent. M. Hal
stayed on because M d- Anerica had offered her a percentage of the
conpany. She only hoped to be offered a job with the new
contract provider, Al achua General Hospital

21. At the changeover of the contract, the new contract
provider did not offer a job to any witness or to Petitioner.

22. Imredi ately after the changeover, Petitioner instructed

t he new providers' personnel what to do. A secretary told



Petitioner that M. Hope with Alachua General Hospital would get
in touch with him At that time, Petitioner did not know of any
positions open at Al achua General Hospital or Santa Fe Heal th

Car e.

23. Petitioner applied to Mss Van Harrin for jobs at
Al achua General Hospital three tines: March 4, 1992; April 4,
1992; and approximately April 25, 1992 or m d-May. Because he
had been chef-manager, Petitioner felt he was overqualified for
all three jobs for which he applied.

24. Petitioner thought sone femal es, ages 25-30 were hired
by Al achua CGeneral Hospital/Santa Fe Health Care during this
period in 1992. He did not testify as to their race, and he did
not know if they were hired for the sane jobs for which he had
applied. He only knew that he did not see themon the prem ses
when he applied but did not see themlater. Petitioner conceded
t hat Al achua CGeneral Hospital hires bl acks.

25. Petitioner was never hired. Petitioner felt he was
di scrim nat ed agai nst because he had to fill out so many
applications; because he was not sumoned back to work as a chef-
manager; and because he was not hired for other positions when he
appl i ed.

26. Constance Schott has been enpl oyed in the Human
Resources Departnment of Al achua General Hospital, since
February 1, 1996. The buil di ng conpl ex/ physi cal plant has been

at 801 Sout hwest 2nd Avenue, Gainesville, Florida, for twenty
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years, but it was purchased as an asset by Shands in February
1996, after a 90-day "due diligence" process, during which the
prior owners (apparently a congl onmerate ni cknamed "Av-Med"), did
not di sclose to Shands any of Petitioner's Charges of

Di scrim nation.

27. Respondent has argued, but failed to show, exactly who
or what entity owned Al achua General Hospital/Santa Fe Heal th
Care in 1992.

28. M. Schott first becanme aware of Petitioner's
conplaints in January 1997, when FCHR notified her of the
February 16, 1996, Charge (See Finding of Fact 8). At that tine,
she informed FCHR that Shands did not own or operate Al achua
General Hospital in 1992 and that Santa Fe Health Care was
essentially non-existent.

29. There is no reason to assunme, on the basis of this
record, that FCHR ever investigated Petitioner's charge of age
discrimnation, formulated any proposed final agency action on
the claimof age discrimnation, or notified Av-Med of any

charges against it.

CONCLUSI ONS OF LAW

30. This case arises as a disputed fact case pursuant to
Section 120.57(1), Florida Statutes, [1997], and is brought
pursuant to Chapter 760, Florida Statutes. Nuances of

jurisdiction are discussed, infra.
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31. As a matter of fact and |law, Petitioner's |ost 1992
Charge of Discrimnation, whoever it named as "enployer," is not
before nme. FCHR still has jurisdiction of that case.

32. As a matter of fact and |law, Petitioner's Cctober 25,
1993, Charge of Discrimnation against Md-Anmerican Food Services
of Florida for alleged discrimnatory acts up to February 28,
1991, is not before me, and FCHR should clarify that a settl enent
has been achi eved.

33. Petitioner and "Shands at Al achua CGeneral Hospital"
opposed any remand to FCHR for reconciliation of docunents or so
that FCHR could provide a Notice of Determ nation and Notice of
Transmttal to any other appropriate |egal persons in the pending
case, and both parties stipulated that they were prepared to
proceed to formal hearing on the nerits of the issues as franed
by the February 16, 1996 Charge, April 22, 1998, Determ nation of
No Cause, and May 22, 1998 Petition for Relief, even if this
procedure required new notices by the FCHR and a second
evidentiary hearing before DOAH for other legal entities.

34. This stipulation does not absolve FCHR of noticing the

correct enployer, whoever it may be. See Henry v. Texas

Technol ogi cal University, 446 F. Supp. 141 (U.S.N. D. of Texas

1979) It likew se does not enpower the undersigned to acconplish
what the Petitioner prayed for in his post-hearing proposal,
which is to "request FCHR submt a tinely investigation upon the

rightful violator of Title VII in this action; And to request

12



that the respondent prove that individuals of one sex, national
origin, or religion could performthe duties of the positions
applied in a safe and efficient manner and that the essence of

t he busi ness woul d be underm ned by hiring exclusively nenbers of
a given class"*

35. This cause is |imted by the February 16, 1996, Charge
of Discrimnation against "Santa Fe Health Care" on the sole
basis of race, the last alleged discrimnation occurring on
August 3, 1995. The April 22, 1998, Determ nation of No Cause
nam ng "Shands at Al achua General Hospital/Santa Fe Health Care"
constitutes FCHR s proposed final agency action on the charge of
racial discrimnation. The portion of the May 22, 1998, Petition
for Relief which attenpts to add a charge of age discrimnation

must be struck and cannot be considered. See Luke v. Pic 'N

Save Drug Conpany, Inc., Division of Adm nistrative Hearings Case

No: 94-0294 (Recommended Order of 8/25/94; Final Order of

11/30/95); Austin v. Florida Power Corp., Division of

Adm ni strative Hearings Case No: 90-5137 (Recommended Order of
6/ 20/ 91; Final Oder of 10/24/91, filed 10/30/91). Therefore,
the instant case only concerns the issue of racial
di scrimnation, not age discrimination.?

36. Regardless of whomit was posed agai nst, Petitioner's
February 16, 1996, Charge of racial discrimnation, which alleged
that the last act of discrimnation occurred on August 3, 1995,

presents a statute of Iimtations problem At formal hearing,

13



Petitioner did not even attenpt to prove any discrimnatory act
occurring on or about August 3, 1995. All his "evidence" for the
racial discrimnation Charge filed February 16, 1996, rel ates
back to late April or md-My, 1992. This time frame would
suggest that his February 16, 1996 Charge was not tinely filed
wi thin 365 days of the last discrimnatory act. See Section
760.11(1), Florida Statutes.® However, be that as it may, the
undersigned will treat this problemas a "failure of proof,"”
rat her than an absolute statutory bar.

37. Under the facts as found, Petitioner never sought
enpl oynment from Shands at Al achua General Hospital. He sought it
from Al achua CGeneral Hospital and/or Santa Fe Health Care.
Certainly, Shands never had a fair opportunity for any defense,
because it was not notified of any charge against it or its
predecessors in interest until three to six years after any
al l egations were made.’ |ndeed, due to repeated FCHR "snafus,"
DOAH woul d not even have had jurisdiction of Shands, but for both
parties voluntarily offering to try this case on the nerits after
its procedural history was unraveled in the course of the hearing
on the notion to dismss. However, upon that stipulation, |
conclude that | have jurisdiction to resolve the issues between
Petitioner and Shands at Al achua General Hospital. Likewse, to
the degree that Shands at Al achua General Hospital may have any
succession in interest or liability for Al achua CGeneral Hospital

or Santa Fe Health Care as the food service armof the old

14



Al achua General Hospital, those issues also nmay be addressed
here. However, this conclusion does not absolve FCHR of

determ ning and noticing Av-Med or any other remants of Al achua
General Hospital or Santa Fe Health Care, if it finds they exist.

See Henry v. Texas Technol ogi cal University, supra.

38. Petitioner has failed to carry his burden of proof. In

order to prove a prima facie case of racial discrimnation,

Petitioner nmust prove that (1) he is a nenber of a protected
class; (2) he was qualified for and applied for enploynent with
Respondent; (3) he was rejected; (4) a nenber of a non-protected
class was hired for the position for which he applied.

39. Petitioner established that in 1992 he was a nenber of
a protected group -- black. 1In that year, he applied for jobs
for which he was qualified. He did not know if others were hired
for those sane jobs, but he did know that blacks were regularly
hired by Al achua CGeneral Hospital/Santa Fe Heal th Care.

Petitioner failed to prove a prinma facie case of discrimnation

on the basis of race.

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is

RECOMVENDED

1. That the Florida Comm ssion on Human Rel ati ons nake a
diligent search to determne if it has ever received a 1992

Charge of Discrimnation fromPetitioner and advi se him and any

15



named enpl oyer(s) of its status.

2. That the Florida Conm ssion on Human Rel ations enter a
Final Order which recognizes Petitioner's stipulation herein that
he has settled his Cctober 25, 1993, Charge of Discrimnation
agai nst M d- Anerican Foods and di sm sses that charge.

3. That the Florida Conm ssion on Human Rel ations enter a
second Final Order that dism sses Petitioner's May 22, 1998,
Petition for Relief against Shands at Al achua General Hospital,
and bars any clainms or charges Petitioner has all eged agai nst
Shands at Al achua CGeneral Hospital before August 3, 1995 (the
| ast alleged date of discrimnation); and that in the sane Final
Order, the Conm ssion determ ne whether any prior enpl oyer
remmants (be they Alachua General Hospital, Santa Fe Health Care,
or Av-Med), should be investigated or given an opportunity to be
heard with regard to any charges or clains arising out of
Petitioner's February 16, 1996, Charge of Discrimnation.

DONE AND ENTERED this 8th day of January, 1999, in

Tal | ahassee, Leon County, Florida.

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl. us

Filed with the derk of the
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Di vi sion of Adm nistrative Hearings
this 8th day of January, 1999.
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ENDNOTES

'/ It is noted that Petitioner's Proposed Reconmended Order
claims for the first tine, and contrary to certain oral
stipulations, that the February 16, 1996, Charge of
Discrimnation was nerely a neans of trying to get FCHR to
activate or resurrect the 1992 Charge. The evidence shows
Petitioner did repeatedly ask FCHR to act on the 1992 Char ge.

2  See endnote 1
3/ See endnote 1

“  This | anguage seens to track case law pernmitting the
exclusive hiring of co-religionists or mnorities, but the post-
hearing submttal is the first time Petitioner even nentioned
national origin or religion. Certainly, no evidence was
presented on these issues.

®/  Assuming, arguendo that discrimnation as to age could be
consi dered, Petitioner could not prevail because he failed to
prove a prima facie case of age discrimnation, in that he did
not prove that any younger person was hired for the sane
position(s) for which he had appli ed.

®/  See endnote 1

'l Shands, which purchased Al achua General Hospital's and
presumably, Santa Fe Health Care's assets four years after any
failure to hire occurred, has asserted that it should not be held
liable for the actions of Al achua General Hospital's prior owner
because a conpl ai nant may be barred from holding |iable and
seeki ng danages agai nst, a successor corporation if the
predecessor corporation is fully able to provide relief, Waver
v. Casa @llardo, Inc., 922 So. 2d 1515 (1ith Cr. 1991), and
because a successor corporation may not be held |iable for

all eged discrimnatory acts of its predecessor where, in an asset
sal e such as here, (a) the successor had no notice of the claim
prior to the sale; (b) the predecessor was able to provide relief
for the claim and (c) there has been no continuity of business
operations of the predecessor and successor corporations, Weeler
v. Snyder Buick, Inc., 794 F. 2d 1228, 1236 (7th G r. 1986).
Unfortunately, upon this record, there is no way the undersigned
can determ ne whether any predecessor in interest (the nobst
recent, in 1996, probably being Av-Med) was fully able to provide
relief. FCHR s failure to notify has precluded Av- Med's
opportunity to participate in this proceeding at any |evel, and

t he ot her predecessor entities apparently no | onger exist.
Therefore, the Motion to Dismss could not be granted upon the
case | aw assert ed.
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COPI ES FURNI SHED

Jesse W Jones,

The Dutton Building, Suite 203
20 West University Avenue

Gai nesville, Florida 32601

Jennifer M Monrose, Esquire
Al ey and Alley/Ford
and Harrison LLP
Post O fice Box 1427
Tanpa, Florida 33601

Mack C. WIIlians
Post O fice Box 306
Gai nesville, Florida 32602

Brenda Hyatt, Chief
Department of Agriculture
and Consuner Services
508 Mayo Bui |l di ng
Tal | ahassee, Florida 32399-0800

Sharon Moultry, Cerk

Hunan Rel ati ons Conmm ssi on
Building F, Suite 240

325 John Knox Road

Tal | ahassee, Florida 32303-4149

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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